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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff—Respondent,

N0. 47769-2020

)

Canyon County Case No.
CR14-19-12493

)

V.

)
)

MICHAEL EDWARD ANDERSON,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

Iss_ue

Has Anderson failed t0 establish that the district court abused its discretion by imposing a
sentence of ﬁve years, with two years ﬁxed, for unlawful possession 0f a ﬁrearm?

Anderson Has Failed To Establish That The
According

was dispatched
message

1

t0 the Presentence

Report (“PSI”),

t0 a residence belonging to Elizabeth

to a friend

0n Facebook

Court Abused

Nampa

that

Anderson

Its

Sentencing Discretion

Police Department Ofﬁcer Shepard

Anderson (Riggs), who had just sent a

stating that her (Elizabeth’s)

The Presentence Report reﬂects

19, 20, 24.)

District

text

husbandl had put a gun to her head.

refers t0 Elizabeth as his ﬁancée.

(PSI, pp.1-3,

(PSI, p.122)

When

the ofﬁcer arrived, Elizabeth said that she “had

some

issues today” and that,

although they had a domestic situation involving ﬁghting, “everything was ﬁne now.” (PSI, p.12.)

The ofﬁcer asked Elizabeth Where
wasn’t even loaded.”’

(Id.)

the

Elizabeth

(Id.)

gun was, and she replied

was

reluctant t0 give a

that “it

more

was

in the

house but

‘it

detailed account of the ﬁght.

After ﬁnding out that there were four small children in the home, the ofﬁcer was concerned,

and asked Elizabeth

how

she

wasn’t loaded after he held
their ﬁght,

knew

it

the

gun was not loaded, and she

to her head.

(PSI, pp.12-13.)

Anderson “had slapped her on the

left side

said that

Anderson told her

it

Elizabeth later reported that during

0f the face before pointing the gun

at her.”

(PSI, pp.13-14.)

Another

Nampa

Police Ofﬁcer arrived, and Elizabeth gave the ofﬁcers permission to

retrieve the ﬁrearm. (PSI, p. 1 3.)

bullets in the

Anderson,

The ofﬁcers found a pink Taurus .380 pistol behind a couch With

magazine and one bullet

who was

When asked about the

for Elizabeth’s protection.

is

visibly upset. (Id.)

gun,

[Anderson] replied during arguments, sometimes someone Will take a gun
say, “Kill me then if you’re so unhappy.” Michael reported he bought the gun

and

(Id.

chamber — which made Elizabeth

hiding behind a door t0 the home, stepped outside after a child notiﬁed an

ofﬁcer of his presence, and

the

in the

gun

is

Michael added when they get in heated arguments, and

mentioned, he said,

“You know what[,] fucking

kill

me then.”

(punctuation added).) After being read his Miranda warnings, Anderson “acknowledged he

a felon Which

The

state

makes possessing a ﬁrearm a

felony. (Id.)

charged Anderson With aggravated assault, unlawful possession of a ﬁrearm, and

misdemeanor domestic

battery.

(R., pp.26-28.)

guilty t0 unlawful possession 0f a

Pursuant to a plea agreement, Anderson pled

ﬁrearm and misdemeanor domestic

2

assault

(amended from

PSI page numbers correspond With the page numbers ofthe electronic ﬁle “Conﬁdential Exhibits
Appeal 47769-2020.pdf.” A11 documents in that electronic ﬁle will be identiﬁed as “PSI.”
2

misdemeanor domestic

battery),

not to ﬁle a deadly

weapon

9/30/19 Tr., p.1, L.4

-

and the

state

dropped the aggravated assault charge and agreed

or persistent Violator enhancement.

The

p.17, L.6.)

district court

(R.,

pp.49-51;

imposed a sentence 0f ﬁve

ﬂ

generally

years, With

two

years ﬁxed, for unlawful possession of a ﬁrearm, and 177 days jail for misdemeanor domestic
(R., pp.76-77.)

assault.

The

denied Anderson’s Rule 35 Motion for Reduction of

district court

Sentence. (R., pp.73-74, 102-106.) Anderson ﬁled a timely notice of appeal from the Judgment

and Commitment.

Anderson

(R., pp.93-96, 107-1

asserts his sentence for unlawﬁll possession

his abusive childhood, acceptance

mental

of a ﬁrearm

is

excessive in light 0f

of responsibility, military service, substance abuse issues, and

(Appellant’s brief, pp.3-1

illness.

When

1 1.)

1.)

evaluating Whether a sentence

The record supports
is

the sentence imposed.

excessive, the court considers the entire length of

the sentence under an abuse 0f discretion standard.

State V. McIntosh, 160 Idaho

621, 628 (2016); State V. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).
that the

ﬁxed portion 0f the sentence

V. Oliver,

Will

McIntosh, 160 Idaho

at 8,

must show the sentence

is

burden of demonstrating that

368 P.3d

at

It is

presumed

be the defendant’s probable term of conﬁnement.

144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence

limits, the appellant bears the

368 P.3d

1, 8,

628

(citations omitted).

it

T0

is

is

m

Within statutory

a clear abuse 0f discretion.

carry this burden the appellant

excessive under any reasonable View 0f the facts.

Li.

A

sentence

is

reasonable if it appears necessary t0 accomplish the primary objective of protecting society and to

achieve any or

all

0f the related goals of deterrence, rehabilitation, or retribution.

court has the discretion t0 weigh those obj ectives and give

upon the

sentence.

Li. at 9,

368 P.3d

185 (1998) (court did not abuse

its

at

them

differing weights

Li.

The

when

district

deciding

629; State V. Moore, 131 Idaho 814, 825, 965 P.2d 174,

discretion in concluding that the objectives of punishment,

deterrence and protection 0f society outweighed the need for rehabilitation). “In deference to the

trial

judge, this Court Will not substitute

might

differ.”

McIntosh, 160 Idaho

its

at 8,

View of a reasonable sentence Where reasonable minds

368 P.3d

at

628 (quoting

ﬁxed within

191 P.3d at 226-27). Furthermore, “[a] sentence

Will ordinarily not be considered an abuse of discretion

1m,

18-33160). The

falls

146 Idaho

the limits prescribed

the

trial

by

at

148-49,

W

the statute

court.” Li. (quoting

103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).

The maximum prison sentence
§

by

m,

district court

for unlawful possession

imposed a sentence 0f ﬁve

within the statutory guidelines.

(R., pp.76-77.)

0f a ﬁrearm

years, with

is

ﬁve

years.

I.C.

two years ﬁxed, Which

Furthermore, Anderson’s sentence

is

appropriate in light of the egregiousness of the offense and the continued danger he presents t0 the

community.
This

is

Anderson’s third adult felony conviction —

a child (third degree felony) in Washington in 2003.

presentence investigator

that, at

at least.

He was

convicted of assault of

(PSI, pp.15-16.)

Anderson told the

he “spanked his daughter too hard, causing her to bruise.

His eX-wife, Jennifer, took the child to the hospital, and he was arrested for Assault 3 for Which he
stated

he was ‘sentenced to the max.”’ (PSI, p.17.) Anderson admitted that he absconded while

0n supervision

in that case. (Id.)

In 2005,

Anderson was convicted of

residential burglary in

Washington, and was

imprisoned after being sentenced to one year and one day. (PSI, pp.16-17.) Anderson explained
in his presentence interview that “he

and records show
p.17.)

that,

was breaking

into

homes during

a period of homelessness[,]”

While in prison, he was found guilty 0f possessing alcohol and

theft.

(PSI,

It

appears

Washington —

was not

that,

Anderson was convicted 0f two more

in 2013,

assault third degree

class

C

felonies in

and domestic Violence, although the presentence investigator

able to receive records from the

King County Superior Court.

(PSI, p.16.)

the Presentence Report, in addition t0 Anderson’s adult felony convictions, he

According

t0

was convicted 0f

burglary as a juvenile in 1994 (California); misdemeanor domestic Violence in 2003 (Washington);

and misdemeanor Violation 0f a restraining order

Anderson has a signiﬁcant criminal

history,

in

2009 (Oregon). (PSI, pp.15-16.) In

even though

it is

short,

not recent.

The offense Anderson committed — unlawﬁll possession 0f a ﬁrearm — does not adequately
describe the set of circumstances in Which Anderson illegally possessed a ﬁrearm. Anderson not

only possessed a ﬁrearm as a felon, he pointed

head as he threatened

t0 shoot her during a

it

— with

a bullet in the chamber

—

at Elizabeth’s

domestic argument in Which he also slapped her face.

Anderson’s offense involved the risk of serious physical harm to Elizabeth. The emotional harm
inﬂicted

by Anderson on her was

certainly profound.

Perhaps the most signiﬁcant piece of information submitted for Anderson’s sentencing
hearing was the Conﬁdential Domestic Violence Evaluation by Viann
interviewed Anderson in October 2019.
the Ontario

assaults,”

(E generally PSI, pp.1-7.)

Domestic Assault Risk Assessment (“ODARA”)

and

“[i]t is

is

Nations, Ph.D,

Dr. Nations explained that

the ﬁrst empirically tested and validated domestic Violence risk assessment

(PSI, p.5 (emphasis omitted).) Implementing the

clinical interview

and severity of these

assaults.”

ODARA procedure, Dr. Nations concluded:

and the assessment instruments

all

indicate severe anxiety

and symptoms of Posttraumatic Stress Disorder. He also suffers from chronic pain
and sleep difﬁculties. He has an alcohol use disorder. The ODARA score indicates
a high level 0f risk 0f recidivism as well as the Idaho Domestic Violence
Supplement. This incident could have been lethal with the alcohol and weapon
involved.

Who

“a procedure t0 predict future Wife

tool to assess risk 0f future wife assault, as well as the frequency

The

M.

(PSI, p.6 (emphasis added).)

Dr. Nations’s ﬁnding that Anderson poses a “high level of risk” to

assault” shows,

by

itself,

that the district court did not abuse

its

commit a

discretion

by not immediately
Until Anderson’s

placing Anderson on probation and back into a domestic household setting.
various issues, especially his “severe anxiety and

are successfully resolved, there

is

no reason

symptoms of Post Traumatic

t0 conclude that

he

is

“ﬁxture wife

Stress Disorder,”

not a high risk to reoffend.

Anderson’s LSI-R (“Level of Service Inventory—Revised”) evaluation rated him as a
“moderate risk” to reoffend.

Anderson “appears

to

(PSI, p.26.)

Although the presentence investigator stated

be a likely candidate for supervised probation,” she deferred to the

that

district

court to determine whether Anderson should go to prison because she had not received Dr.

Nations’s Domestic Violence Evaluation, Anderson’s

Health Report. (PSI, p.28.)
evaluation, she

GAIN—I recommendation,

or his Mental

Had the presentence investigator been aware ofDr. Nations’s ODARA

may have recommended a period of incarceration for Anderson.

Indeed, the district

court found Dr. Nations’s evaluation signiﬁcant, and sentenced Anderson to two years ﬁxed,

explaining:

I

do note especially today

that

you have taken

responsibility for

what you

did.

I also

am

concerned in this case by the domestic violence evaluation that
found that you were a high risk t0 reoﬂend. I certainly recognize the statement by
the PSI writer that you may be a candidate for probation, but that was noted in the
PSI that the PSI writer did not have the domestic Violence evaluation and stated
that.

This is your third felony conviction. Your prior convictions are, of course,
concerning t0 me, but I| d0 take into consideration that there was a signiﬁcant
period 0f time between your last conviction — your last felony conviction and this
conviction in this case.

So taking all of that into consideration as well as those factors, your
background, and condition, for the charge 0f unlawful possession of a ﬁrearm, I’m

going to sentence you to two years ﬁxed, three years indeterminate for a

ﬁve

years,

and

I

Will

impose

total

of

that sentence.

(12/16/19 Tr., p.5 1, Ls.3-20 (emphasis added).) Based on the most important sentencing factor
protection of society

two years (ﬁxed)

Anderson

— the

court cannot have abused

to serve before

may

Idaho 89, 645 P.2d 323 (1982),

it

may also

(Ct.

abuse problem, as his

and

his

to his

DAST

However,

factor, State V.

King,

App. 1991). Anderson informed Dr. Nations
at the

that

time of the incident. (PSI, p.2.) Also, he

by

the

GAIN

Generated

MH

does not seem that Anderson has a signiﬁcant substance

MAST (“Michigan Alcohol Screening Test”) score indicated that, for the

12

October 2019 evaluation by Dr. Nations, he had not been a problem drinker,

same

period. (PSI, p.5.) Although the district court only mentioned that

considered Anderson’s “condition,”

Anderson posed
to

not always

(“Drug Abuse Screening Test”) score showed he had experienced no drug use

disorder during the

As

it

is

as a mitigating factor, State V. Nice, 103

as having “alcohol abuse disorder, moderate”

(PSI, p.186.)

(Appellant’s brief, pp.4-10.)

be considered as an aggravating

he drinks occasionally, and that he was drinking

months prior

illness.

serve as mitigating factors, substance abuse

120 Idaho 955, 958, 821 P.2d 1010, 1013

Diagnoses.

and mental

While substance abuse may be considered

was evaluated

by giving Anderson

following factors as mitigating: abusive childhood, acceptance 0f

cites the

Although most of those dynamics
factor.

sentencing discretion

he qualiﬁes for release into the general public.

responsibility, military service, substance abuse,

such a

its

—

to the

mental

it

it

had

appropriately concerned itself primarily With the danger

community. (12/16/19 TL, p.51, Ls.16-20.)

illness,

and consistent with Anderson’s

ODARA evaluation, the “§

19-2524

DHW Mental Health Examination,” conducted in November 2019 stated that Anderson’s “GAIN
Generated

MH Diagnoses” was, in part, as follows:

“Posttraumatic Stress Disorder or Acute Stress

Disorder or other disorder of extreme stress — Rule Out.”3

(PSI, p.186.)

The Mental Health

Examination report recommended that Anderson engage in “individual and/or group therapy”

t0

address What he presented as “serious mental illness or other mental health needs as noted above

in

19-2524 report[.]” (PSI, p. 1 88.) Anderson plainly needs time to acquire the tools to successfully

deal With his anxiety and stress

— Whether

characterized as “Posttraumatic Stress Disorder, Acute

Stress Disorder, or other disorder of extreme stress” (PSI, p. 1 86)

stress-inducing situation

— domestic

However much Anderson’s
his actions

—

society

some

in another

0r otherwise.

cited mitigating factors tend t0 reduce his blameworthiness for

toward Elizabeth, they d0 not outweigh the primary sentencing goal 0f protecting

including persons who, like Elizabeth, are, or

relationship With Anderson.

in

— before being placed

instances

may

be in the

future, in a

domestic

A ﬁxed term 0f two years may seem like a lengthy prison sentence

(ﬂ Appellant’s brief, p.5), but

it is

not unreasonably long Where, as here, an

extremely stressed husband (0r ﬁancée) places a loaded gun to the head of his wife (or ﬁancée)

and threatens

to shoot.

Anderson has

discretion.

The

show any abuse

failed t0

state respectfully requests this

W

in the district court sentencing

Court t0 afﬁrm Anderson’s conviction and sentence.

DATED this 8th day of October, 2020.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

3

DHW

According t0 the § 19-2524
Mental Health Examination report, “‘rule out’ “is commonly
used by IDOC staff or contracted GAIN assessors when the assessor is not licensed to diagnose
mental illness. The use 0f ‘rule out’ indicates that the diagnosis as generated by the GAIN is
provisional[,]” and “GAIN” stands for “Global Assessment 0f Individual Needs.” (PSI, p.186.)
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CERTEICATE OF SERVICE
I

HEREBY CERTIFY that I have this

copy of the foregoing
File and Serve:

8th day of October, 2020, served a true and correct

RESPONDENT’S BRIEF

to the attorney listed

JACOB L. WESTERFIELD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

JCM/dd

below by means of iCourt

